ABSTRACT: Twenty states and the federal government have adopted statutes that authorize the post-incarceration commitment of sexually violent predators. Actuarial risk assessment is commonly used, and in some states statutorily required, to assess the risk of sexual recidivism in these proceedings. Professionals sometimes modify actuarial risk estimates with their own clinical judgment, the so-called adjusted actuarial approach. Although this approach is controversial and courts almost uniformly permit it, the effect of this practice on fact finders is unknown. This experiment found that adjusting actuarial risk estimates affected mock-jurors' decisions to commit a respondent, but only when the adjustment increased the risk estimate. Adjusting the risk estimate downwards did not decrease the commitment rate. Notably, this effect occurred without the expert providing any rationale for the adjustment. Further analyses suggest that participants engaged in motivated reasoning, which refers to the tendency to selectively credit or discredit information depending on whether it is congenial to the desired outcome. Participants who chose to commit the respondent deemed the assessment highly acceptable when it indicated high risk, and relatively unacceptable when it indicated low risk, even though the substance of the assessments was identical. Implications for the adjusted actuarial approach are discussed in conjunction with existing legal admissibility standards for expert testimony.
SUMMER 2013
397 to other types of offenders-has not been empirically supported. 3 Further, a substantial drop in sexual offending rates actually predates these laws' enactment. 4 Although jurisdictional differences exist in the statutory requirements of SVP laws, they all include that the respondent: (1) has prior charge(s) or conviction(s) for a specified sexual offense(s); (2) can be diagnosed with a mental abnormality or personality disorder; and (3) as a result of that diagnosis, has an increased likelihood of committing future sexual violence. 5 While each of these components can be contested, the crux of these civil trials most often involves whether the defendant is at increased risk for sexual reoffending with the primary evidentiary source for this information coming from the expert testimony of mental health professionals. 6 Mental health professionals base their risk assessment expert testimony on a variety of different methodologies, which range from less scientifically to more scientifically supported. 7 On the former side are unstructured clinical judgments in which experts idiosyncratically and intuitively combine their judgments and professional experiences to develop estimates of risk. On the more scientific side are actuarial approaches in which experts use an assessment instrument derived from research that has found empirical links between certain risk factors and recidivism for a specific population and outcome. This approach offers a mathematical formula for the practitioner to use in combining these factors to reach a recidivism estimate. 8 An intermediary approach, known as structured professional judgment (SPJ), provides an assessment list that allows the practitioner to arrive at a recidivism estimate based on the presence or absence of risk factors derived from the empirical literature. The SPJ For example, under the Kansas SVP law, a sexually violent predator is defined as "any person who has been convicted of or charged with a sexually violent offense and who suffers from a mental abnormality or personality disorder which makes the person likely to engage in repeat acts of sexual violence." KAN. STAT. ANN. § 59-29a02(a) (1996) . A mental abnormality is defined as "a congenital or acquired condition affecting the emotional or volitional capacity which predisposes the person to commit sexually violent offenses in a degree constituting such a person a menace to the health and safety of others." KAN STAT. ANN. § 59-29a02(b) (1996 OFFENDERS (1999) , available at http://www.publicsafety.gc.ca/res/cor/ rep/_fl/1999-02-st99-imp-rsk-ssmnt-eng.pdf.
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approach, however, does not base its risk factors on one specific population or outcome, and it allows practitioners to use their own judgments in weighing and combining each enumerated factor in their final risk estimates. 9 Hanson and Morton-Bourgon's 2009 meta-analysis of 118 studies clearly demonstrates that unstructured clinical judgments were substantially less accurate in predicting recidivism than extant actuarial measures or SPJ instruments for all outcome measures of interest, including general recidivism, sexual recidivism, and sexual violence. 10 The demonstrated superiority of these latter two approaches to risk assessment has led some jurisdictions to require that expert practitioners use specific risk assessment instruments in their sex offender evaluations.
11
More scientifically supported assessment instruments, however, are not without their faults. In particular, criticisms of actuarial risk assessment instruments include: (a) their lack of generalizability beyond the population sample on which they were developed; (b) their failure to incorporate rare risk factors (that is, an unusual risk factor specific to the individual) or protective factors (for example, a supportive spouse); and (c) their reliance on static predictive factors (that is, factors, such as age at first offense, that are not subject to change over time or intervention).
12 Most recently, they have been criticized for a large margin of error when applied to the individual case. 
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tive text on risk assessment endorses the practice of adjusting actuarial risk estimates, but with the qualification that this recommendation is subject to further research demonstrating the validity of such adjustments.
21
To date, almost no empirical research on this topic in the context of risk assessment has been conducted. Our search yielded an unpublished doctoral dissertation 22 and only one published, peer-reviewed empirical study. 23 That study systematically examined how one common actuarial risk assessment instrument was used by clinicians in actual practice. It found that clinical adjustments were common, occurring in nearly 1/3 of all 100 cases. 24 It also found that such adjustments decreased predictive validity. 25 Indeed, the adjustments were commonly in the wrong direction; that is, upward adjustments of risk were in fact associated with lower risks of recidivism and vice versa.
26
The authors also noted that less than half of the adjustments were made in accord with the instructions of the instrument being used.
27
These findings call into question the propriety of adjusting actuarial risk estimates. Nevertheless, the practice of adjusting actuarial risk assessments appears common in legal proceedings. In our semi-systematic review of appellate cases involving SVP proceedings, we found that adjusting actuarial estimates almost always occurred, 28 and it was always in the direction of an upwards adjustment of risk.
29 Courts appear extremely receptive to this prac- (2012) . But see Hanson & Morton-Bourgon, supra note 10, at 7 (In their meta-analysis of 118 prediction studies, they found three studies comparing actuarial to the adjusted actuarial approach, but two were completed by probation officers and one used correctional staff or psychologists. Nevertheless they concluded across sexual, violent and other recidivism measures that "[f]or all three measures, for all types of raters, and for all outcomes, the adjusted scores showed lower predictive accuracy than did the unadjusted actuarial scores.").
24. Storey et al., supra note 23, at 294. 25. Id. at 297. 26. Id. at 296. 27. Id. at 296-97. Unscrupulous adjustments seem to occur in legal proceedings as well. For instance, after reviewing the proffered risk assessment testimony in an actual sexual predator commitment proceeding, two commentators characterized the expert's adjustment to the actuarial estimate as "sheer seat-of-the-pants extrapolation." See Woodworth & Kadane, supra note 15, at 234.
28. See Krauss & Scurich supra note 2. Our review of the limited number of publicly available sex offender commitment proceedings is by no means comprehensive. Indeed, many if not most sex offender commitment proceedings are not published or accessible by the public. Nevertheless, we have no reason to believe that the practices reflected in the published proceedings we reviewed are systematically unrepresentative of the many cases that are not publically available. In general, empirical research examining the effect of risk assessment on mock jurors in SVP proceedings is quite limited. One noteworthy study found that a voir dire sample of jurors was more influenced by unstructured clinical judgment testimony in their decisions in a simulated, videotaped SVP hearing than they were by testimony based on an actuarial risk instrument. 31 Other research shows that legal decision makers have difficulty applying actuarial risk estimates, 32 and generally disfavor the actuarial approach. 33 The adjusted actuarial approach is unique because it combines both clinical and actuarial risk assessments. Research examining the effect of the adjusted actuarial aptional factfinder that the State has met its burden . . . especially when . . . both experts based their opinions on factors other than the tests."); see also 53 JURIMETRICS proach on fact finders could have implications for its legal admissibility, and inform the debate regarding the professional practice of adjusting actuarial risk estimates. The following study furnishes evidence that bears on this question.
I. METHODS

A. Participants
Three hundred sixty-two jury-eligible U.S. citizens participated in this experiment. One hundred eighty-two (51%) men and 180 (49%) women served as mock jurors. Their ages ranged from 18-66 years, with a mean of 33.9 (standard deviation; SD = 12.48) and median of 30 (interquartile range; IQR = 18). Participants were recruited through Amazon Mechanical Turk (AMT), which provides an online platform through which "requesters" can post human information tasks (HITs) that "workers" can complete.
34 Common HITs include surveys, questionnaires, and market research questions about products and websites. Our HIT required workers to be at least 18 years old and a citizen of the United States. Workers were paid for their participation.
35
B. Procedure and Design
Participants read a synopsis of a sexual predator commitment proceeding, the facts of which were adapted from an actual appellate case in Minnesota. 36 The case described a thirty-seven-year-old respondent who was nearing the end of a ten-year incarceration for molesting his three-year-old daughter and four-year-old stepdaughter. The State petitioned to have the respondent committed at the termination of his sentence. Participants were told that the respondent did not contest two of the three commitment criteria (he did not contest that he previously engaged in harmful sexual conduct, and he suffers from a personality disorder). However, the respondent claimed that he is not a risk to the community and that the evidence is insufficient to conclude that he is likely to engage in future acts of harmful sexual conduct. To this end, a court-appointed psychologist provided an assessment of the respondent's risk.
To ensure that participants paid attention to the materials, one question asked participants to select a specific response from a variety of options. Consistent with current practice, 37 participants who did not select the appropriate response were removed from all analyses. Less than six percent (n = 21) of participants were removed for failing this question.
Participants were then given judicial instructions, 38 SUMMER 2013 403 subsequently responded to 10 items probing the acceptability of the risk assessment. Some items pertained specifically to the quality of the risk assessment. For example, participants were asked, "To what extent do you think the risk assessment is accurate?" and "How scientific is the expert's risk assessment?" Other items probed broader questions pertaining to the risk assessment and its persuasiveness. For example, participants were asked "How satisfied are you with the manner in which the risk assessment was conducted?" and "How persuasive would the risk assessment be to the average juror?" All ratings were made on an 11-point Likert scale, where zero indicated low values (for example, "not at all satisfied") and 10 indicated high values (for example, "extremely satisfied"). Five questions were presented on two webpages each. The order of the webpages and the order of questions within each page were fully randomized. The key manipulations of the experiment were the type (actuarial or clinical) and outcome (low or high risk) of the risk assessment. The design was a 3 x 3 between-participants, fully crossed factorial design (actuarial risk assessment: none; low risk; high risk x clinical risk assessment: none; low risk; high risk). Participants were randomly assigned to one of the nine possible experimental conditions. When applicable, the actuarial assessment always preceded the clinical assessment, which either agreed or disagreed with the outcome of the actuarial assessment. For example, participants in one condition were told:
. . . . Dr. Nichols testified that the Static-99 placed the respondent in the high risk group. . . . Dr. Nichols also conducted a clinical assessment of the respondent's risk. . . . Dr. Nichols testified that, in his expert opinion, the actuarial risk estimate is accurate. He believes that the respondent poses a high risk of reoffending.
It was emphasized that the clinical risk assessment considered precisely the same, and no other risk variables, than those considered by the actuarial risk assessment. Importantly, the expert provided no reasoned elaboration for eiYou have two major duties as a juror: A, determine the facts; and B, reach a verdict by applying the law to the facts. In fulfilling these duties, you must not be concerned with any opinion you may feel I have about the facts. You are the sole judges of the facts.
Expert witnesses: a witness qualified as an expert by education or experience may state opinions on matters in that witness's field of expertise and may also state reasons for those opinions. Expert opinion testimony should be judged just as any other testimony. You are not bound by it. You may accept it or reject it in whole or in part and you should give it as much credibility and weight as you think it deserves considering the witness's qualifications and experience, the reasons given for the opinions, and all the other evidence in the case.
California law provides that a person may be involuntarily committed to the custody of the California Department of Health Services if that person is found beyond a reasonable doubt to be a sexually violent person. A sexually violent person means a person to whom all of the following apply: 1.) the person must have engaged in a course of harmful sexual conduct; 2.) has manifested a sexual, personality, or other mental disorder or dysfunction; and 3.) as a result, is likely to engage in future acts of harmful sexual conduct. The State must prove both of these elements beyond a reasonable doubt or you must find that he is not a sexually violent person.
The State alleges that the respondent is a sexually violent person. The State has the burden of proving this beyond a reasonable doubt. In some cases it is only necessary to prove that a fact is more likely true than not or that its truth is highly probable. In cases such as this the State's proof must be more powerful than that. It must be beyond a reasonable doubt. Proof beyond a reasonable doubt is proof that leaves you firmly convinced that the respondent is a sexually violent person.
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ther agreeing or disagreeing with the outcome of the actuarial risk assessment. He simply asserted his opinion. An example is contained in the appendix.
Participants in the (actuarial assessment none, clinical assessment none) condition received no risk assessment information. These participants only learned about the respondent's background, including his conviction for molestation.
C. Results
A substantial majority of participants (84%, n = 304) voted to commit the respondent. Eighty-nine percent (95% CI = .78, 1.0) of participants who received no risk assessment voted to commit the respondent. Collapsing across the outcome of the assessments (that is, high and low risk combined), 90% (95% CI = .82, .97) of participants who received an actuarial risk assessment voted to commit the respondent, compared to 81% (95% CI = .73, .89) of participants who received a clinical risk assessment. A logistic regression indicated that the type of risk assessment had no effect on participants' decision to commit the respondent (χ 2 = 2.792, d.f. = 2, p = .248). Table 1 reports the proportion (with 95% CIs) of participants voting to commit the respondent decomposed by the type of risk assessment. The leftmost column reports the proportion of participants voting to commit the respondent with no actuarial assessment; that is, based on clinical testimony alone ("low risk" or "high risk"), or no risk assessment testimony at all (the upper left cell). The top row reports the proportion of participants voting to commit the respondent when no clinical testimony is presented. The diagonal values reflect the experimental conditions in which the actuarial and clinical assessments agreed. For instance, the actuarial assessment indicated low risk and the clinical assessment agreed, or the actuarial assessment indicted high risk and the clinical assessment disagreed. Figure 1 presents the results of the experimental conditions that included both types of risk assessments. The rightmost cluster of bars represents the participants who received a high risk actuarial estimate. As is apparent, clinical agreement with the high-risk actuarial estimate produced a meager increase in the proportion of participants voting to commit compared to when the clinical assessment disagreed with the high-risk actuarial estimate and stated that the respondent posed a low risk. This difference is not statistically significant (χ 2 = 7.02, d.f. = 2, p = .21).
Figure 1. Commitment Verdicts as a Function of Adjusted Actuarial Risk Assessment
The bars on the left display the proportion of participants who voted to commit the respondent when the actuarial risk assessment indicated low risk, decomposed by whether the clinical assessment agreed or disagreed with that estimate. When the clinical assessment agreed with the actuarial estimate of low risk, 59% of participants voted to commit; however, when the clinical assessment disagreed with the low risk actuarial estimate, and instead asserted that the respondent posed a high risk, the proportion of participants voting to commit increased to 85%. A logistic regression (χ 2 = 7.613, d.f. = 2, p < .05) indicated that, compared to when the clinical assessment agrees with the low risk actuarial estimate, the odds increase 4.06 (95% CI = 1.38, 11.89; Wald = 6.51; p < .05) that participants will vote to commit the respondent when the clinical assessment disagrees with the low actuarial risk estimate and states that he poses a high risk. Bear in mind that the clinical assessment purportedly relied on the exact same risk variables, and it never provided any reasoned elaboration for why it reached a different outcome. In sum, when the expert disagreed with a low actuarial risk estimate and moved his risk estimate upward, the commitment rate increased, but when the expert disagreed with a high risk estimate and moved his risk estimate downward, the commitment rate did not decrease.
Clinical Assessment
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The ten questions probing the acceptability of the risk assessment were combined into a composite measure yielding a Cronbach's alpha = .921. 39 The high inter-item correlation provides good evidence of a latent construct, 40 which will be referred to as "acceptability."
A one-way analysis of variance (ANOVA) was conducted to determine if one type of risk assessment was deemed more acceptable than another. It failed to detect any significant differences F(2, 202) < 1. The clinical (m = 7.24, SD = 2.21) and actuarial assessments (m = 7.48, SD = 2.32) were not more acceptable than no assessment whatsoever (m = 7.24, SD = 7.24).
The acceptability of the assessment, however, did depend on the outcome of the assessment. For the actuarial risk assessment, the favorability ratings were highest when the assessment indicated high risk (m = 8.47, SD = 1.54), and lowest when the assessment indicated low risk (m = 6.43, SD = 2.23); the mean favorability rating for no actuarial assessment was 7.33 (SD = 2.23). These differences are statistically significant: F(2, 362) = 31.27, p < .001, η p 2 = .148. Similarly for the clinical assessment, the mean favorability rating was 8.28 (SD = .189) when the assessment indicated high risk, and 6.64 (SD = 2.06) when the assessment indicated low risk; the mean favorability for no clinical assessment was 7.33 (SD = 2.23). These differences were also statistically significant F(2, 362) = 18.41, p < .001, η p 2 = .093.
It seems clear that the acceptability of the risk assessment largely depended on the outcome of the assessment. When the risk assessment indicated low risk, the assessment was deemed relatively unacceptable, yet when the exact same risk assessment indicated high risk, it was deemed relatively acceptable. Because acceptability is contingent on the outcome of the risk assessment, one might surmise that acceptability could also depend on how the risk estimate relates to the participant's verdict. 41 To examine this possibility, we collapsed across the clinical assessment and compared it to the actuarial low and high risk categories. A two-way ANOVA with participant's verdict (release or commit) and risk level (low or high) as the independent variables, and risk assessment acceptability as the dependent variable, detected a significant main effect for risk level F(1, 245) = 13.62, p < .001, η p 2 = .053, and a significant interaction F(2, 245) = 3.94. p < .05, η p 2 = .016. The main effect for participant's verdict was not significant 40. A high interitem correlation indicates the presence of an underlying latent construct. In nonpsychometric parlance, the items are highly correlated because they share a "common cause"; that is, the items are measuring the same "thing." Administering multiple items to estimate this "thing" (that is, latent construct) increases the reliability of the scale by decreasing the statistical noise associated with any particular item. The acceptability ratings were not related to the outcome of the risk assessment for the participants who voted to release the respondent; these participants did not think that the assessment was more acceptable if it indicated low risk or high risk t(39) = .79, p = .435. However, for participants who voted to commit the respondent, the acceptability of the assessment was contingent on the outcome it yielded. For these participants, the assessment was highly acceptable when it indicated high risk, and relatively unacceptable when it indicated low risk. The difference is statistically significant: t(207) = 2.27, p < .001.
II. DISCUSSION
The primary purpose of this study was to examine what effect adjusted actuarial risk assessment had on mock-jurors' decisions in a sexual predator commitment proceeding. A ceiling effect was found in that a majority of participants voted to commit the respondent. Indeed, nearly 90% of the participants who received no risk assessment voted to commit the respondent based solely on information related to the previous crimes for which he was imprisoned. This finding is particularly interesting given that our synopsis of the case omitted details that were likely to evoke even greater contempt for the respondent. 42 For instance, the experimental stimuli omitted the fact that the offender continued to have sexual intercourse with minors despite his aware- 42 . In re Civil Commitment of Robert Lueck, No. 31-PR-08-3446, 2010 WL 3744394, at *1 (Minn. Ct. App. Sept. 28, 2010) (stating respondent had two prior convictions for third-degree sexual assault at the age of 19, when he had sexual intercourse with a 15-year-old and a 14-yearold).
Risk Estimate
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ness that he was HIV positive. 43 The fact that nearly 90% of participants would commit the respondent on the basis of his previous crimes alone suggests that their decisions could have had punitive and retributive aspirations.
44
Of course, one could argue that the lack of any risk assessment required these participants to rely on their intuition about the respondent's risk. 45 The apparent ceiling effect might have actually dampened the observed effect that adjusting the risk estimate upwards has on verdicts. It is possible that the upward adjustment effect is understated because it was constrained by the fact that the nonadjusted commitment rate was quite high. Conversely, the ceiling effect should present an optimal condition to find that adjusting downward decreases the commitment rate (because the range below the estimate is relatively larger). However, adjusting the risk estimate downward had no effect when the actuarial risk estimate indicated high risk (right side of Figure  1 ), which buttresses the finding that only adjusting upward matters.
One possible explanation of why the downward adjustment had no effect is that participants engaged in motivated reasoning. Motivated reasoning refers to the biased search and processing of information to reinforce some goal extrinsic to decision accuracy. 46 In short, people seek out information that is congenial to their preferred outcome, and when presented with information, they selectively credit or discredit that information depending on whether it 43 . Id. at *1-2. The study found that, contrary to professed and legally mandated intentions, retributive aspirations suffuse sex predator commitment decisions. In particular, the study found that the decision to commit a sexual predator turned not only on the likelihood of recidivism, but also on whether the respondent had been subjected to sufficient punishment for his crime. Insufficiently punished respondents were committed at a relatively higher rate, even when some participants, who were jury-eligible citizens, were told the respondent posed virtually no risk of recidivism.
45. It is possible that the reliance on "intuition" could also explain the pattern of results of the participants who were furnished with a risk assessment, either clinical or actuarial. In particular, the finding that adjusting the actuarial estimate had an effect only when it was in the upward direction could be the result of a predisposition that precluded participants from accepting the possibility that the respondent posed a "low" risk despite what the risk assessment indicated. This phenomenon is consistent with the posited explanation of motivated reasoning. See Ziva Kunda, The Case for Motivated Reasoning, 108 PSYCHOL. BULL. 480, 480 (1990) . A facet of this phenomenon is known as selective scrutiny. Selective scrutiny refers to the tendency to scrutinize noncongenial information but to accept information at face value when it is consistent with a predisposition. See generally Charles G. Lord et al., Biased Assimilation and Attitude Polarization: The Effects of Prior Theories on Subsequently Considered Evidence, 37 J. PERSONALITY SOC. PSYCHOL. 2098 (1979) (finding that people with strong opinions on social issues are likely to consider empirical evidence in a biased manner). Hence, it is possible that because participants initially believed the respondent posed a high risk, they accepted the risk assessment when it confirmed this belief, and disregarded the assessment when it frustrated that belief.
46. See generally Kunda, supra note 45 (finding that subjects' decisions about whether to accept a study's findings at face value depend less on the methodology employed than on whether the study's results coincided with their existing beliefs).
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409 supports the preferred outcome. Empirical research suggests this phenomenon is ubiquitous.
47
Evidence of motivated reasoning is provided by the analyses examining the reported acceptability of the risk assessment. For the participants who voted to commit, the risk assessment was considered highly acceptable when it indicated high risk, but relatively unacceptable when it indicated low risk. 48 This effect was obtained despite the fact the assessments were identical except for their outcome. There is no logical reason that the acceptability of the risk assessment should be contingent on the outcome it furnishes. Indeed, such reasoning effaces the need for a risk assessment at all. While reasonable people can and will disagree about the quality of a given risk assessment, selectively crediting or discrediting the assessment based on its outcome can only reinforce preexisting desires and goals, which does little to promote informed decisions.
Motivated reasoning can be especially pernicious because it has the potential to carry over and infect other, seemingly unrelated aspects relevant to the decision making process. Simon's work on coherence-based reasoning demonstrates that people tend to view unrelated information as interdependent, which in turn reinforces and strengthens preexisting beliefs. 49 Thus, not only do people selectively search and credit consistent evidence, they tend to view all the evidence as correlated, and in the direction of providing overwhelming support for the desired conclusion. 50 As this possibility relates to the current study, keep in mind that the respondent stipulated to two of the three commitment criteria. Coherence-based reasoning would predict that information bearing on one criterion would affect the perception of information pertaining to the other two. 51 Although there clearly is a dependency between the com- 48. This finding is consistent with one previous study examining judicial preferences of risk communication. Specifically, that study found that actual judges ascribed more "probative value" to a risk assessment when it indicated high risk than when the assessment indicated low risk. Kwartner et al., supra note 33, at 191. In the high-risk condition, three risk factors were present, and in the low risk condition, the three risk factors were absent. The measure of probative value was a rating made on a 10-point scale ranging from "not at all valuable" to "extremely valuable." Id. at 188. However, it is not clear that the presence of the three risk factors is commensurate with the absence of the three risk factors in terms of probity. Thus, the study does not furnish particularly strong evidence of motivated reasoning because the judges might have (correctly) treated the presence of risk factors as more probative than the absence. In contrast, the present study did not manipulate the substance of assessment; it only manipulated the outcome, which clarifies the cause of the differences-that is, agreement with the outcome-in the acceptability ratings. 53 JURIMETRICS mitment criteria-for example, evidence of a previous conviction for a sexual offense is relevant to the likelihood of future recidivism-the assessment of the latter should not be unduly influenced by the former, which is precisely what coherence-based reasoning would predict to occur. This conjecture requires empirical testing, but it could have significant implications for legal policy.
Expert testimony is subject to greater scrutiny by the courts than other forms of evidence because it is thought to have a greater influence on jurors, an assumption that is generally supported by empirical research. 52 57 Yet, while some courts are required to closely evaluate the scientific validity of expert testimony, they have shown little willingness to do so when that testimony concerns the risk of sexual recidivism. To date, almost no expert testimony on future sexual risk has been excluded by the courts. 58 Instead, courts uniformly hold that their evidentiary admissibility standards do not apply to expert testimony based on actuarial assessments of risk, or, if they do apply, that most of such assessments meet their standard. 59 Further, in the rare instances when such expert SUMMER 2013 411 testimony has been scrutinized, the courts have often made errors in their reasoning about the testimony. 60 This legal reluctance is especially troubling because approximately 75% of states with SVP laws allow for jury trials, and a substantial body of research demonstrates that jurors generally have difficulty evaluating complex expert testimony. 61 Other empirical research suggests that this difficulty generalizes to expert testimony on risk assessment in SVP hearings. 62 The present finding that jurors are influenced by unsupported and unelaborated expert pronouncements further illustrates the limited ability of jurors to appropriately evaluate expert testimony in general, and risk assessments in particular, and it impels courts to be cognizant of these potential limitations when making decisions about the admissibility of such evidence.
The usual caveats associated with trial simulations apply to the current experiment. 63 Notably, some research has found differences between college students and more representative samples of jurors in SVP trial simulations (for example, representative samples are more likely to commit the individual), and without further study and replication, it is not clear if the present AMT mock jurors might also show differences from more representative juror samples. 64 Additionally, our stimuli were intentionally austere, and thus potentially unrepresentative of the way in which such adjustments occur in legal settings. In particular, adjustments in legal proceedings are usually precipitated by the putative neglect of unconsidered yet relevant risk variables, 65 and clinicians tend to explicate the rationale for adjustment. 66 However, the austere approach was used to isolate the effect of adjustment from any confounds that exist in ecology, such as the influence of the substantive (but potentially spe-53 JURIMETRICS cious 67 ) reasons that are provided to justify the adjustment. It is possible that more ecologically valid materials could yield different results. 68 The current findings should be regarded as preliminary unless replication occurs. Other future research might examine whether cultural values influence the tendency to engage in motivated reasoning in this context, 69 and what can be done to mitigate its occurrence.
III. FINAL THOUGHTS
Adjusting actuarial risk estimates appears to be commonplace in legal proceedings, but fundamental issues have yet to be carefully considered by the courts when evaluating the quality of the expert testimony that this practice yields. Empirical validity is obviously one important dimension of the practice; evidence lacking validity cannot logically assist in determining the fact at issue. A second dimension concerns what effect this practice has on jurors. The findings of the present study speak to this latter issue, and suggest that the practice has an asymmetric influence on jurors' decisions. Although the present findings are to be considered preliminary until replicated, at a minimum they support the position that judges ought to cogently appraise risk assessment testimony in general, and adjusted actuarial risk assessment in particular, before admitting it into evidence.
67. See Woodworth & Kadane, supra note 15, at 233-35. 68. If the motivated reasoning explanation of the present results is accurate, however, furnishing reasons for the adjustments will not remediate the tendency to consume actuarial risk assessments in a biased manner. In a different context, researchers have found that providing reasoned elaboration increased the legitimacy of a legal decision rendered by an appellate court, but only for participants who disagreed with the decision, and, more significantly, its effect was meager. Agreement with the decision overwhelmingly affected the legitimacy ratings of the decision. 
APPENDIX
The court appointed a forensic psychologist, Dr. Nichols, who has a Ph.D. in clinical psychology, and has conducted over 200 sex offender evaluations for the court. He spent approximately 6 hours over 2 days interviewing the respondent.
To assess the risk that the respondent will reoffend, Dr. Nichols used the Static-99, an actuarial tool that is widely used in SVP commitment proceedings. In the same way that insurance companies use actuarial tools to assess driving risk, researchers have developed actuarial tools to assess the risk of sexual reoffense. These tools rely on risk factors with an empirically established relation to sexual offending, such as age at release, relationship to prior victims, and prior involvement with the criminal justice system. The Static-99 uses 10 risk variables, which are scored by the examiner based on whether the variable is present. The total score for all 10 variables is then summed. The summed scores lead to classification in one of three possible risk groups: low; moderate; or high.
(Actuarial low, clinical high) Dr. Nichols testified that the Static-99 placed the respondent in the low risk group.
Dr. Nichols also conducted a clinical assessment of the respondent's risk. He explained that he used his expert judgment to generate an estimate of the risk of reoffense based on the same 10 variables considered by the Static-99. He emphasized that his assessment considered all 10 of the variables.
Dr. Nichols testified that, in his expert opinion, the actuarial risk estimate is inaccurate. He believes that the respondent poses a high risk of reoffending.
(Actuarial high, clinical low) Dr. Nichols testified that the Static-99 placed the respondent in the high risk group.
Dr. Nichols testified that, in his expert opinion, the actuarial risk estimate is inaccurate. He believes that the respondent poses a low risk of reoffending.
